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STATUTORY INTERPRETATION TRAINING WORKSHOP
Scenario one
Section 317 of the Criminal Code provides that:

‘Any person who, with intent to maim, disfigure or disable any person … unlawfully strikes … any person with any kind of projectile or anything else capable of achieving the intention … is guilty of a crime.’

Red Sox wannabe defendant struck a person with a baseball bat. His lawyer argues s. 317 cannot apply to him since a baseball bat is not a ‘projectile’. 

Question 1

From your general knowledge of the Criminal Code, what do you think is the purpose of the Criminal Code? 

Question 2

What do you think is the purpose of s. 317?

Question 3
What might a ‘literal’ interpretation of s. 317 be? Under such an interpretation would the defendant be guilty?

Question 4

Do you think s. 317 applies to the defendant’s action?  Why or why not?
Scenario two

Although this example also comes from a criminal law context, the question asked does not require any special knowledge of criminal law.
Mr Morrell was sentenced to 10 years’ imprisonment in 1988 in Queensland. In 1994, he absconded and committed a series of offences in New South Wales where he was detained for 329 days. He then escaped from custody in New South Wales and was arrested in Queensland.

Section 95 of the Corrective Services Act 1988 (Qld) provides as follows: 

Period while unlawfully at large not to count as part of term of imprisonment
Where a prisoner escapes from lawful custody or is otherwise unlawfully at large no part of the period during which the prisoner is unlawfully at large shall count as part of the term of imprisonment or period of detention being served by the prisoner when the prisoner escaped or otherwise became unlawfully at large. 

For the purposes of subsection (1) a person remains unlawfully at large until the person in admitted to and detained in a prison or police gaol.
Question

Should the time Mr Morrell was detained in NSW be counted as part of his imprisonment in Qld? Why or why not? Clue: consider s. 35(1b) of the Acts Interpretation Act.

Scenario three

For present purposes, the ‘Planning Scheme’ (under the then Planning Act 2016) (‘the PA’) provides for persons to apply for development permits to build and operate ‘Service Stations’ as well as ‘Food and Drink Outlets’. If a proposed development contains both the sale of fuel and food, and the sale of food is ‘ancillary to’ the sale of fuel, no separate permit is required to operate as a Food and Drink Outlet. Where it is not, separate applications must be made and permits obtained.

An applicant for a development (applicant Petrol Head) has applied for a development permit for a business that involves both the sale of fuel and food. He has applied for a Service Station permit only stating that the sale of food will be ‘ancillary to’ the sale of fuel. 

You are the Local Council and must decide whether Petrol Head needs to apply for a Food and Drink Outlet permit also, on the basis that the sale of food and drink in the proposed development is not ‘ancillary to’ the sale of fuel.  
Purpose of the PA

Consider the objects of the PA (provided) and then consider the definitions of Service Station and Food and Drink Outlet that apply under the Planning Scheme, below.
Definition of Service Station and Food and Drink Outlet

The Planning Scheme contains the following relevant definitions of ‘Service Station’ and ‘Food and Drink Outlet’.

Service Station: Premises used for the sale of fuel including petrol, liquid petroleum, gas, automotive distillate and alternative fuels. 

The use may include, where ancillary, a shop, food and drink outlet, maintenance, repair, service and washing of vehicles, hire of trailers and supply of compressed air.
Food and Drink Outlet: Premises used for preparation and sale of food and drink to the public for consumption on or off the site. The use may include the ancillary sale of liquor for consumption on site.
Definition of ancillary

The term ‘where ancillary’ is not defined in the PA, the Planning Scheme, the relevant Regulations or the AI Act.

The Macquarie Dictionary defines ‘ancillary’, and related terms – ‘accessory’ and ‘auxiliary’ as:

ancillary … adjective 1. Accessory; auxiliary. – noun (plural ancillaries) 2. An accessory, subsidiary or helping thing or person…

accessory ... noun … 1. A subordinate part or object; something added or attached for convenience, attractiveness, etc., such as a spotlight, heater, driving mirror, etc., for a vehicle. …

auxiliary … adjective 1. Giving support; helping; aiding; assisting. 2. Subsidiary; additional. … 4. A group or organisation which assists or is supplementary to a larger one. …

The courts have applied the ordinary meaning of the term, in similar planning cases (but not considering this very piece of legislation) and have said it involves questions of fact and degree in determining whether or not something is ancillary to another.

In Drouyn v Rose ‘ancillary’ was defined as follows:

“‘Ancillary’ by definition means incidental and subordinate. Apart from the definition in the Plan it would be difficult to ascribe any other meaning to it, in my view.”

In Cameron v Berg

“Accordingly I conclude that for something to be ancillary to something else the former must have some association or relationship with the latter. That construction of the word ‘ancillary’ is consistent with the primary meaning of the word which is recorded in the Oxford English Dictionary 2nd Ed. 1989 ‘subservient, subordinate, ministering (to).”

In Toner Design Pty Ltd v Newcastle City Council [2013] NSWCA 410 per Basten JA said at [10]:

“…[it] requires more than interdependence; it requires a dominant and subservient relationship. Thus, for a development to be ‘ancillary to’ another development, it must not merely coexist with, but must serve the purposes of, the other development. If a sewerage treatment plant were proposed for land involving a residential development, it might well be ancillary to that development if it took and processed sewerage emanating from the use of the residential development. On the other hand, if the plant were designed to assist in meeting the needs of other buildings in the area, although its construction might be subservient to the dominant purpose of residential development, its wider function might mean it was not ancillary to that particular development. It might not qualify as ancillary if it had a not insignificant extraneous purpose.”

Consider the evidence

You have been provided with the following evidence about the development:

‘The primary use of the proposed development is of a significantly large scale in terms of its fuel storage, supply and service capacity. This is demonstrated by the variety of fuel types, total number of bowsers and dedicated areas for refuelling and parking for typical vehicle types. The scale of the use is also consistent with the locational attributes of the land and likely custom.

But there was also evidence that: 

“Based upon review of the traffic engineering matters relevant to the application, it is my view that the proposed fast food style food/drink outlet proposed as part of the subject development has the potential to be the significant traffic generating component of the development and could generate the majority of that traffic demand independent of the service station function.”

Question 1
What are some of the key objectives of the overall purpose of the Act (see extracts of legislation behind the scenario questions).
Question 2
(i) Is the decision maker a ‘public entity?

(ii) Might the human rights of any person be directly and/or indirectly affected by government agency’s decision not to accept the application in the form it was in? If yes, which ones?
Question 3
(iii) What were the two key definitions that were relevant in this scenario? 
(iv) What word in the definition of Service Station was central to this case?
(v) What did that word mean?
Question 4
How do the Act’s objectives or purpose inform your decision about whether Petrol Head should be required to apply for a separate Food and Drink Outlet Permit?
Question 5
Should Petrol Head be required to apply for both a Service Station permit and a separate Food and Drink Outlet Permit or not? Why?
Scenario four
The Workers Compensation and Rehabilitation Act 2003 (‘the WCRA’) provides for workers who are injured at work to apply for compensation to an Insurer. If the application is rejected by the Insurer (for present purposes, WorkCover), the injured worker may apply for review of WorkCover’s decision to the ‘Regulator’.

At the relevant time, s 542 of the WCRA provided for applying for review before the Regulator as follows:

542 Applying for review

(1) An application for review must be made within 3 months after the person applying for review (the applicant) receives written notice of the decision or the failure to make a decision and the reasons for the decision or failure…

(2) For subsection (1), the applicant may, within the 3 months mentioned in the subsection, ask the Regulator to allow further time to apply for review.

(3) The Regulator may grant the extension if it is satisfied that special circumstances exist.

A worker was injured and applied to WorkCover for compensation. WorkCover rejected the application and the worker received notice of the decision (as anticipated under s. 542(1)). 

However, within days of receiving the notice, and before applying for review of the decision to the Regulator, the worker fell into a coma and was unable to apply for review or for an extension of time under s. 542 until discharged from hospital seven months later.

Question 1
What are the objects of the WCRA (ss. 4 and 5)

Question 2
What are the objects of Ch 13 of the WCRA which generally relates to the Regulator’s review of decisions? (s. 539)

Question 3
What is the purpose of s 542?
Question 4
Assume the Regulator is a public entity. Identify which human rights might be affected by the decision whether or not to accept an application outside the three month period? 
Question five
(i) Is there more than one way of interpreting/applying s 542 that is still consistent with its purpose? Do either or both of those interpretations limit (or impact) on somebody’s human rights? 
(ii) Test each interpretation for compatibility with the human right you identified as follows:
a) What is the nature of the human right that is limited (ie what is the essence of it?)(s 13(2)(a)

b) What is the purpose of the limitation on the right (is there a legitimate policy objective? What is it? (s 13(2)(b)) 
c) What is the relationship between the limitation and its purpose? (ie is the limit imposed on the right rationally connected with the purpose of the provision – ie does the provision achieve what it sets out to do or does it just heavily impinge on a human right)? 

d) Is there any less restrictive and reasonably available way to achieve s 542’s purpose (which impinges on the human right less)?

e) Consider/weigh the importance of the purpose of the limitation – why is it important to impose such a limit on the person’s human right/s?

f) Consider/weigh the importance of preserving the human right, taking into the nature and extent of the limit on the human right 
g) What is the balance between the matters set out in (e) & (f) above? (i.e. which one outweighs the other?)
h) If (e) outweighs (f) the limit (interpretation/application of s 542) is reasonable and justifiable; if (f) outweighs (e) then the limit (interpretation/application of s 542) is not reasonable and justifiable – WHAT IS YOUR CONCLUSION? HOW WILL YOU APPLY s542?
Question 6
Do you think the worker can apply for review to the Regulator seven months after receiving notice of WorkCover’s decision? Why or why not? 



